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Court of Appeals of the District of Columbia. 


No. 2987. 

William J. Dante, Trustee, Appellant, 

vs. 

Rose Keeling Hutchins et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 31408. 

R. W. & J. B. Henderson, Inc., a Body Corporate. Doing Business 

in the District of Columbia, Plaintiff, 

vs. 

Rose Keeling Hutchins, Defendant. 

And 

In Equity. No. 30188. 

William J. Dante, Trustee, Plaintiff. 

vs. 

Stilson Hutchins, Rose Keeling Hutchins, Walter S. 
Hutchins, Lee Hutchins, and Mildred Rogers, a Minor, 
Defendants. 

Consolidated. 

Be it remembered, diat in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled causes, to wit: 
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1 Bill to Enforce Mechanics’ Lien, See. 

Filed November 14, 1912. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 31408. 

R. \Y. & J. B. Henderson, Inc., a Body Corporate, Doing Business 

in the District of Columbia, Plaintiff, 

vs. 

Rose Keeling Hutchins, Defendant. 

To the Supreme Court of the District of Columbia: 

The original bill of R. \V. & J. B. Henderson, Inc., a body cor¬ 
porate against Rose Keeling Hutchins, respectfully shows to the 
Court: 

1. That plaintiff is and was at the times hereinafter mentioned, 
a body corporate doing business as house decorators and furnishers 
in the* District of Columbia, and brings this suit in its own right. 
That the defendant Rose Keeling Hutchins is a citizen of the United 
States domiciled in the District of Columbia, and is sued in her own 
right as the owner of the hereinafter described real estate. 

2. That by direction and at the request of the defendant Rose 
Keeling Hutchins and as an original contractor, plaintiff performed 
work and furnished labor and materials on November 9, 1912 as per 
estimates given by plaintiff which were received and accepted and 
promised payment by defendant, as follows: To enameling and rub¬ 
bing wood work of Mrs. Hutchin’s chamber, preparing ceiling and 

walls, covering ceiling with sheeting and tinting ceiling and 

2 cornice^ papering walls 58-98178 and frieze 58-98177 as per 
estimate $248.00, and to cleaning off entire woodwork of 

Dining Room, refinishing in flemish, ceiling in metal, preparing' 
and papering walls with PB. 725 velvet as per estimate $400.00; and 
on November 9 1912 and on December 19, 1912, at said defendant’s 
request tbe plaintiff likewise performed work and furnished labor 
and materials in cleaning off and refinishing mental in Dining 
Room ($15.00) one side table ($7.50) one mirror frame ($2.00) and 
one small table ($3.00) to match wood work, all reasonably worth 
$27.50; to tuching up front door and sash outside of dining room, 
$3.50, painting one dressing table and toilet seat, 3 coats and rub¬ 
bing with pumice and water $16.50, cleaning off and finishing floor 
of dining room, $17.50, and painting inside of fountain in Dining 
room, also bath tub in basement $7.75, all in and about, belonging 
to and a part of the real estate and premises owned by said defendant 
in the City of Washington, District of Columbia, and known as No. 
1603 Massachusetts Avenue, Northwest, more particularly in this 
bill hereinafter described, as will appear from bill of particulars 
thereof, herewith filed, marked Exhibit “A” and prayed to be read as 
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a part hereof. Plaintiff avers that no part of said bill has been paid 
by said defendant, who though requested so to do has hitherto re¬ 
fused and neglected to make payment thereof in whole or in part 
and that the amount due thereon by said defendant to plaintiff is 
the sum of $720.75, with interest thereon at six per cent per annum 
from the 9th day of November 1911 until paid. 

3. That the said premises and the right, title, estate and 

3 interest of the defendant Pose Keeling Hutchins therein is 
subject to a lien for said sum of $720.75 and said interest 

in favor of the plaintiff* for the said work, labor and materials for 
the contract price agreed upon between them and for the reasonable 
value of the work and materials furnished in and about said repairs 
to said building, by virtue of a notice, as prescribed by law, filed by 
plaintiff in the office of the Clerk of the Supreme Court of the said 
District on February 9, 1912, within three months after the comple¬ 
tion of said repairs, of its intention to hold a lien on said property 
which is more fully described as follows: Lot numbered one hun¬ 
dred and forty-two (142) in square numbered one hundred and 
eighty-one (181) of John F. Olmstead’s subdivision of lots in said 
square as appears in Book If at page 21 of the records of the sur¬ 
veyor of the District of Columbia, and which said notice was duly 
filed with said Clerk and numbered 6364 and recorded in a book 
kept for that purpose. A copy of said notice of lien is herewith filed, 
marked Exhibit “B” and is prayed to be read as a part hereof. 

Plaintiff further avers that said Stilson Hutchins mentioned in 
said notice died on the 21st day of April 1912, and it is advised that 
he had no interest in said real estate. 

The premises considered plaintiff* therefore prays: 

1. That due process may issue commanding the defendant Rose 
Keeling Hutchins to appear and answer the exigency of this bill but 
not under oath, an answer under oath being hereby expressly waived. 

2. That the right of the plaintiff to said lien be established and 

to the extent so established the same be enforced by decree 

4 for a sale of the estate and interest of the defendant in and 
to the said real estate in order to satisfy said lien and pay 

plaintiff’s said claim and all due costs. 

3. And for such other and further relief as the nature of the case 
may require. 

R. W. and J. B. HENDERSON INC., 

By JAMES B. HENDERSON, 

Sec’tfy Sc Treas. 

E. H. THOMAS, 

Attorney for Plaintiff. 

Answer of Rose Keeling Hutchins. 

Filed March 10, 1913. 

******* 

The defendant, Rose Keeling Hutchins, in answer to the bill of 
complaint exhibited against her in the above entitled cause, states 
as follows: 
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1. She admits paragraph 1. 

2. Defendant in answer to paragraph 2, denies that the plaintiff 
ever performed any work of any kind or description, or furnished 
any labor or materials to her, or upon her property, 1603 Massa¬ 
chusetts Avenue, Northwest, in the city of Washington, Dis¬ 
trict of Columbia, in the months of November and Decem¬ 
ber, 1912, as alleged in the second paragraph of the complaint; and 
that she ever promised to make payment therefor. 

3. Defendant in answer to paragraph 3, admits that she is the 

owner of said property 1603 Massachusetts Avenue, North- 

5 west, but denies that same is subject to a lien in the sum of 

$720.75. or for any other sum, in favor of the plaintiff for 

work performed and materials and labor furnished in arid about said 
building at the time described in the second paragraph of the hill 
of complaint. Defendant neither admits nor denies that a notice as 
prescribed by law was filed hv the plaintiff in the Clerk’s office of 
this court within three months from the date of the completion of 
the work as stated in the second paragraph of the hill of complaint 
and calls for strict proof thereof. 

Tn further answer to said hill defendant states that if any work 
was done upon said property, it was done for this defendant’s hus¬ 
band, the late Stilson Hutchins, and for which he was solely liable, 
and that all credit was extended to him, and not to this defendant, 
as said property was occupied by said Stilson Hutchins as his resi¬ 
dence; that he was abundantly able to pav for any repairs made 
thereon, of which fact said plaintiff was well advised. 

Having fully answered said Rill, defendant prays that she may 
he allowed to go hence with her proper costs in and about this cause. 

ROSE KEELTNG HUTCHINS, Defendant 
By JOHN C. GITTINGS, A tty. 

GITTTNGS & CHAMBERLIN, 

Attorneys for Defendant. 

6 Order to Amend Bill, &c. 

Filed Februarv 18, 1915. 

******* 

On hearing the motion of the plaintiff to amend its original bill 
of complaint by changing the date “1912” wherever it occurs in 
paragraph two of the said bill to “1911”, and after argument by 
counsel and consideration by the court, 

It is this 18th day of February, 1915, adjudged, ordered and de¬ 
creed that the said motion be, and the same hereby is, granted, and 
that the said bill shall stand as amended without further action on 
the part of the plaintiff; it is further ordered that the defendant 
shall answer the said bill as amended within ten days from the date 
of this order. 

WALTER I. McCOY, Justice. 
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From the granting of the above order the defendant, by her coun¬ 
sel, takes an exception. 

WALTER I. McCOY, Justice. 


7 Answer to Amended Bill of Complaint. 

Filed March 2, 1915. 

****** * 

The defendant, Rose Keeling Hutchins, in answer to the bill of 
complaint as amended by the order of the Court passed herein on 
the 18th day of February, 1915, but without admitting jurisdiction 
of the Court to allow such amendment and without waiving the ex¬ 
ception taken to the aforesaid order, and without waiving any of the 
grounds set forth in her answer to the motion for leave to amend and 
hereby expressly reserving the right at any and all times hereafter 
to insist upon each and all of said matters, in answering the first 
paragraph of said bill of complaint says: 

1. That she admits the allegations contained in paragraph 1. 

2. In answer to paragraph 2 defendant denies that she ever re¬ 
quested plaintiff to perform any work or labor for her personally 
or on her account; and she denies that she ever personally promised 
to pay plaintiff for any work that was done or was to be done upon 
#1608 Massachusetts Avenue, northwest. In further answer to 
said paragraph of the bill of complaint defendant says, that in 1911 
and for many years prior thereto premises #1608 Massachusetts 
Avenue, northwest, had been and was then and up to the date of his 
death, the domicile of the late StiIson Hutchins, who was well known 
personally and by reputation to the plaintiff, so this defendant is in¬ 
formed and believes, as a man of large means and who resided at the 

above premises; that as the wife of the said Stilson Hutchins 

8 and acting solely as his wife and agent and in relation to the 
necessarias for his household, for which he alone was liable, 

a running account with the plaintiff was opened and granted solely 
upon the credit of said Stilson Hutchins and which account covered 
a great many items relating to Stilson Hutchins’ household, includ¬ 
ing the items embraced in this suit as is shown by the itemized bill 
of the plaintiff, sworn to by one James B. Henderson, president of 
the plaintiff, filed and proved in the Probate Court as a claim against 
the estate of defendant’s husband; an exact copy of which is attached 
hereto, marked exhibit “A”, and prayed to be read and considered 
as a part of this answer. 

In further answer to said paragraph, defendant avers that at the 
time the w T ork referred to in said paragraph w T as done by the plain¬ 
tiff, it had no account on its books, and never has had in the name of 
Rose Keeling Hutchins or the name of Rose Hutchins, nor 
was it requested by defendant to give her credit in relation to her 
sole and separate estate, nor did it at the time the bill, herein sued 
upon, w r as contracted intend to look to her individually or to any 
property that she might have for the payment of said w r ork, but said 
work was done solely on the credit of Stilson Hutchins, deceased. 
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3. In answer to the third paragraph defendant says she admits 
that she is the owner of property #1603 Massachusetts Avenue, 
northwest, but denies that the same is subject to a lien for $720./5 
or any other sum in favor of the plaintiff lor work performed or ma¬ 
terial furnished in or about said building; and denies that she as 
Hose Keeling Hutchins or as Rose Hutchins, or acting in the 

9 capacity as such or in her own behalf in any way or manner 
ever made any agreement in relation to said work; she 

neither admits nor denies that the notice as prescribed hv law was 
filed by the plaintiff in the Clerk’s office of this Court within three 
months of the. date of the completion of the work, as stated in the 
second paragraph of the hill of complaint, and it this allegation be¬ 
comes material she calls for strict proof thereof. 

In further answer to said amended hill this defendant avers that 
hv the original answer filed to the original hill on the 10th day of 
March, 1913, the alleged typographical errors made in the original 
bill were pointed out; and by the last paragraph of her said answer it 
was further pointed out that the claim on which the alleged lien was 
based was one against the estate of Stilson Hutchins and not against 
her; and defendant avers that plaintiff realizing the merit of her 
position made no amendment and asked leave to make none to the 
original bill, nor did it proceed to take any steps to further prosecute 
this suit in any way, as set forth in the original bill, but abandoned 
it and on the 30th day of April, 1914. probated this claim as a claim 
against the estate of Stilson Hutchins, and in prosecuting it as such 
thereafter filed a petition in the Probate Court on the 12th day of 
June. 1914, asking that the Collector of said estate he ordered to pay 
the said claim, or that it be authorized by the Probate Court to sue 
the Collector of said estate in an action at law to recover from the 
estate the amount of said claim, a copy of said petition is attached 
hereto, marked exhibit “B” and prayed to he read and considered 
as a part hereof; and the Probate Court on the 28th day of 

10 October, 1914, authorized such suit to he brought by plain¬ 
tiff against the collector of the estate of Stilson Hutchins, 

and such suit was brought by plaintiff and it alleged in its declara¬ 
tion that the claim herein sought to be recovered upon against de¬ 
fendant, was in fact an obligation of the estate of Stilson Hutchins. 
And defendant further avers that in and by the aforegoing actions 
and conduct, the plaintiff is now estopped from further prosecuting 
the claim set forth in this hill against her. Defendant for a fur¬ 
ther and separate defense to this suit avers that in and by the afore¬ 
going facts the plaintiff is guilty of laches. 

And in further answer to said amended bill defendant avers that 
under Rule 44 of the Equity Rules of this Court in force at the time 
defendant’s answer was filed, plaintiff’s time in which to take proof 
of the matters set forth in the original bill of complaint was limited 
not to exceed ninety days: that no proof was taken by plaintiff dur¬ 
ing said period of time allowed by said rule or in fact within any 
time. Defendant further avers that the amended bill of complaint 
was not filed within one year from the date of the filing of the lien 
and that the Statute of Limitations has intervened, which this de- 
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fendant expressly sets up as a separate defense to the further prose¬ 
cution of this suit. 

Having fully answered, defendant prays that this cause be forth¬ 
with dismissed and she be granted her costs in and about the same. 

ROSE KEELING HUTCHINS, Defendant , 
By JOHN C. GITTINGS, Atfy. 

GITTINGS & CHAMBERLIN, 

Attorneys for Defendant. 


11 Deed in Trust. 

Filed May 19, 1911. 

This indenture, Made this 7th day of March in the year of our 
Lord one thousand nine hundred and ten, by and between Stilson 
Hutchins and Rose Keeling Hutchins, his wife, of the City of Wash¬ 
ington, District of Columbia, parties hereto of the first part, and Wil¬ 
liam J. Dante, trustee, of the same place, party hereto of the second 
part. 

Witnesseth, That the parties of the first part for and in considera¬ 
tion of the sum of Ten ($10.00) Dollars, in lawful money of the 
United States of America, in hand paid by the party of the second 
part, at and before the sealing and delivery of these presents, the 
receipt of which is hereby acknowledged, have granted, bargained, 
sold, aliened, enfeoffed, released, assigned and conveyed, and do by 
these presents grant, bargain, sell, alien, efeoff, release, assign and 
convey unto the said party of the second part, William J. Dante, 
trustee, his heirs and assigns, all those certain pieces or parcels of 
land and premises situate and being in the City of Washington and 
District of Columbia, known and distinguished as and being lots No. 
14, 15 and 16 and square 224lot 12 and part of 14 in square 377; 
part of lot 7 and of lot 37 square 378; part of lot 108 and square 
515; sub lots 132 to 141, both inclusive, in square 515; lot 10 in 
square 293; lots 10, 11 and 12 in square 406; part of lots 7 and 8 in 
square 406; part of lot 84 square 210; sub lot 60 in square 

12 212; part of lot 4, square 181, known as No. 1308 16th Street; 
lots 69, 801, 9, and sub lot 179, in square 2530; lot- 155 and 

812 square 2530, known as Highlands Apartment House; parcels of 
land located on or near Arizona Avenue and known as (Green 
Springs) ; together with all stocks bonds, notes, securities, accounts, 
demands, dues, moneys in Bank or otherwise, as well as all the other 
property or estate of every kind and character now owned or pos¬ 
sessed by the said Stilson Hutchins one of the parties of the first part 
and to which he holds title or to which he may be the legal or equi¬ 
table owner, whether in his own name or in the name of William J. 
Dante, and all other property of every kind and character, real, per¬ 
sonal or mixed and wheresoever situated, to which the said Stilson 
Hutchins holds title, or of which he is the legal or* equitable owner, 
together with all the improvements, ways, easements, rights, privi- 
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leges, to the same belonging, or in any wise appertaining, and all the 
remainders, reversions, rents, issues and profits thereof or income 
therefrom; and all the estate, right, title, interest, claim and demand, 
either at law or in equity or otherwise however, of the said parties 
of the first part, of, in, to or out of the same, especially reserving 
therefrom the household effects and personal property of the said 
Stilson Hutchins upon premises number 1603 Massachusetts Ave¬ 
nue, Northwest, as well as all horses, carriages, or automobiles and 
moneys on deposit in the Riggs National Bank. 

To have and to hold the said real estate, personal and mixed estate 
and property hereinbefore set forth unto and to the use of the said 
Stilson Hutchins, one of the parties of the first part, his heirs 

13 and assigns, that is to say, the said party of the second part, 
is to have the absolute title, charge and control of all of the 

property hereinbefore described, with power to collect all rents, and 
other incomes arising in or growing out of the said real, personal or 
mixed property and to do every act and thing necessary for its care, 
maintenance and preservation, with power and authority to make 
sale, hypothecate, mortgage, remortgage, release, discharge or in- 
cuml>er any or all of said property, subject to the condition herein¬ 
after set forth sue, compromise or compound any action, suit, pro¬ 
ceeding, difference or demand, employ or discharge persons, or to do 
every act and thing necessary for the care, preservation, mainte¬ 
nance and otherwise of the said estate and property, the same as the 
parties of the first part might or could personally do, if present at the 
doing thereof; the income derived from all of the said property and 
estate, after the payment of the taxes and all other necessary ex¬ 
penses and charges arising in or growing out of the care, preserva¬ 
tion, maintenance and protection of the same shall he set aside to the 
use. control and direction of the said Stilson Hutchins, one of the 
parties of the first part, during his lifetime, for his use and benefit, 
subject to the payment by the said trustee to said Rose Keeling 
Hutchins of the amount directed in a writing of even date herewith. 
This conveyance is made with the further reservation that no sale or 
exchange of any of the real property conveyed by this instrument 
shall be made hv the party of the second part without the consent of 
the parties of the first part in writing first had and obtained, which 
consent is to he made a part of any deed or instrument conveying the 
same. 

14 That upon the death of the said Stilson Hutchins one of 
the parties hereto of the first part, all of the property con¬ 
veyed by this conveyance, of every kind and character, is to imme¬ 
diately revert to the estate of the said Stilson Hutchins and is to be 
conveyed, assigned, and turned over by the said party of the second 
part to any executors or trustees that may be named in the last will 
and testament of the said Stilson Hutchins for distribution in ac¬ 
cordance with the terms thereof; the said Rose Keeling Hutchins ex¬ 
pressly reserving the right at such time to elect whether she shall 
take her dower interest therein as allotted by law, or the share to 
which she may be allotted under the last will and testament of the 
said Stilson Hutchins. 
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That the said party of the second part, for his services as trustee 
thereunder is to receive the same compensation as that now paid to 
him by the said Stilson Hutchins one of the parties of the first part, 
or such other sum as the said Stilson Hutchins may conclude to be 
advisable and proper. 

And the said parties of the first part, for themselves, their heirs, 
executors and administrators do hereby covenant, promise and agree 
to and with the said party of the second part, his heirs and assigns, 
that they, the said parties of the first part, their heirs, shall and will 
warrant and forever defend the said pieces or parcels of ground and 
premises or appurtenances and the other estate and property hereby 
conveyed, unto the said party of the second part, his heirs and as¬ 
signs, from and against the claims of all persons, claiming or to 
claim the same or any part thereof, by, from, under or 

15 through the said parties of the first part. 

And further, That they, the said parties of the first part, 
and their heirs, shall and will, at any and all times hereafter, upon 
the request and at the cost' of the said party of the second part, his 
heirs and assigns, make and execute all such other Deed or Deeds, 
or other assurances in law, for the more certain and effectual convey¬ 
ance of the said pieces or parcels of ground and premises and appur¬ 
tenances or the other property, real, personal or mixed herein con¬ 
veyed unto the said party: of the second part, his heirs or assigns, 
as the said party of the second part, his heirs or assigns, or his coun¬ 
sel, learned in the law shall advise, devise or require. 

In testimony whereof, the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first hereinbefore 
written. 

(Sig.) STILSON HUTCHINS. [seal.] 

ROSE KEELING HUTCHINS, [seal.] 

WitnPQQ- • 

AMY LOUISE WOOD. 

LLOYD A. DOUGLASS. 

City of Washington, 

District of Columbia, ss: 

I, Lloyd A. Douglass, a Notary Public, in and for the District 
aforesaid, do hereby certify that. Stilson Hutchins and Rose Keeling 
Hutchins, parties to a certain deed, bearing date on the 7th day of 
March, A. D., 1910, and hereunto annexed, personally appeared be¬ 
fore me in the aforesaid District, the said Stilson Hutchins 

16 and Rose Keeling Hutchins, being personally well known to 
me as the persons who executed the said deed and conveyance 

and acknowledged the same to be their act and deed. 

Given under my hand and notarial seal this 7th day of March, 
A. D., 1910. 

LLOYD A. DOUGLASS, [seal.] 
[notarial seal.] Notary Public, D. C. 
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Report of Special Auditor. 

Filed October 5, 1915. 

In the Supreme Court of the District of Columbia. 

Equity. #30188. 

William J. Dante, Plaintiff, 
vs. 

Stilson Hutchins et ah, Defendants. 

Rv an order passed in this cause Dec. 12, 1911, all claims against 
Stilson Hutchins and his wife theretofore presented were referred 
to the Auditor of the Court to consider and pass upon and report his 
findings and conclusions to the Court. Under this reference the 
Auditor filed reports on the 12th of January and the 26th of March, 
1912, disposing of all claims presented but four, of which two were 
for clothing for Mrs. Hutchins and two others for medical attend¬ 
ance on Mr. Hutchins, as enumerated in Schedule B of the report! 
filed March 26, 1912. 

17 By a subsequent order in the cause, viz: July 3, 1915, the 

claims of the physicians were referred to me as Special 
Auditor; and in addition T was directed to consider any other claims 
of creditors against Stilson Hutchins theretofore asserted or pre¬ 
sented, of the character and for the purposes set out in the original 
order of reference. Under this latter reference I made report as to 
the claims of the physicians, filing the same. 

Up to this time hut one other hill has been presented in the refer¬ 
ence; that of R. W. & J. B. Henderson Inc. This hill is for furnish¬ 
ings and decorations in the home at 16th and Massachusetts Ave¬ 
nue. It has been asserted as a claim against Mrs. Hutchins as well 
as the estate of Mr. Hutchins; though it was never before presented 
in this suit. As to the decorations in the nature of improvements 
amounting to $691.75, a mechanics’ lien was filed against the real 
property owned by Mrs. Hutchins though occupied as a family resi¬ 
dence. As to the other portion of the claim for furnishings and re¬ 
pairs to furniture, amounting to $148.65, suit was entered against 
Mrs. Hutchins in the Municipal Court. The entire claim, amount¬ 
ing to $840.40, was proven in the Probate Court against the estate of 
Mrs. Hutchins. Both of these claims fall within the classes pre¬ 
sented in the former reference and reported on favorably by the 
Auditor for reasons given in his report of January 12, 1912. 

I return herewith the testimony and exhibits. The reference is 
retained for presentation of other claims. 

LOUIS A. DENT, 

Special Auditor . 

October 5, 1915. 
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18 Exceptions to Report of Special Auditor. 

Filed October 12, 1915. 

******* 

Comes now William J. Dante, Trustee, and excepts to the Report 
of the Special Auditor filed herein on the 5th day of October, 1915, 
upon the following grounds: 

1. In allowing the claim of R. W. and J. B. Henderson, In¬ 
corporated, and in holding that it is a proper charge against Stilson 
Hutchins or the estate of Stilson Hutchins, held by William J. 
Dante as Trustee. 

2. That the bill of R. W. and J. B. Henderson, Incorporated, is 
for permanent improvements to the property belonging to Rose 
Keeling Hutchins, which was not and is not a part of the Estate of 
Stilson Hutchins. 

3. In allowing said claim inasmuch as the said R. W. and J. B. 
Henderson, Incorporated, had elected a different remedy for the re¬ 
covery of said claim, and in that the said R. W. and J. B. Henderson, 
Incorporated, did in fact file a mechanics’ lien against the property 
of the said Rose Keeling Hutchins, upon which the said improve¬ 
ments were made and did file a bill to enforce the same which said 
proceedings are still pending and undetermined. 

BRANDENBURG & BRANDENBURG, 

Attorneys for William J. Dante, Trustee. 


19 Petition of Rose K. Hutchins to be Allowed to Intervene. 

Filed December 3, 1915. 

******* 

Comes now Rose Keeling Hutchins and petitions leave to inter¬ 
vene in the matter of the claim of R. W. and J. B. Henderson Inc. 
against the Estate of Stilson Hutchins and for ground therefor 
states—that said claim is for articles furnished and work done for 
the use and benefit of the household of Stilson Hutchins and for 
such work and like articles he was personally responsible and has 
always therefore paid, and that the credit was given to him alone, 
but due to the fact that part of the work done and part of the mate¬ 
rial furnished went into certain real estate occupied at the time as 
the home of Stilson Hutchins, (but title to which stood in your peti¬ 
tioner’s name and was in fact her property), a mechanics’ lien was 
filed against said property and an effort has been made to foreclose 
said lien—which, if successful, will necessitate or cause petitioner’s 
property to he sold to pay Stilson Hutchins’ obligation for which his 
estate is responsible,—and when the Henderson Co.’s said lien is 
paid petitioner would become subrogated to its rights against Stilson 
Hutchins’ estate. 

That in the usual course of business of this court the exceptions 
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to the Auditor’s report approving the Henderson Co.’s claim should 
be disposed of before the mechanics’ lien case against petitioner’s 
property; and as there are no exceptions filed to the Auditor’s report 
allowing said claim by any of the parties having any beneficial in¬ 
terest in the estate of Stilson Hutchins, and as there is no 

20 possible financial advantage or benefit to the estate in con¬ 
testing the allowance of this claim at this time, and to do so 

only creates a situation that is unnecessary and embarrassing to peti¬ 
tioner who is a beneficiary in the estate to the extent of ^ at the least, 
your petitioner desires to urge upon the court that said exceptions 
are without any equitable merit and that the trustee who is subject 
to the directions of this honorable court, should be directed to with¬ 
draw same, or as matter of law and Equity they should be overruled 
and the auditor's report ratified and confirmed and a decree entered, 
directing the trustee to pay said claim—and to take credit therefor 
in his account. 

ROSE K. HUTCHINS, Petitioner, 

By JOHN C. GITTINGS, Atfy. 

GITTINGS & CHAMBERLIN, 

Attorneys for Petitioner. 

Ansiver of William J. Dante, Trustee. 

Filed December 10, 1915. 

******* 

For answer to the said petition or so much thereof as is deemed 
advisable or necessary, this respondent answers: 

He denies that the articlas furnished and the work and labor per¬ 
formed was for the use and benefit of the household of Stilson 
Hutchins but on the contrary says that the said labor and material 
were furnished and provided at the sole request of the said Rose 
Keeling Hutchins, and for the improvement of real estate 

21 owned by her, all of which appears in the testimony of the 

said-Henderson, heretofore taken in the suit of Hender¬ 

son v. Hutchins, No. 31.400 on the Equity Dockets of this Court; 
that inasmuch as this Honorable Court has indicated a purpose to 
enter a decree in the said cause in behalf of the plaintiff and against 
the said defendant decreeing a lien against the said property in the 
sum of $720.75, that there is no occasion for a further hearing on 
the exceptions to the Special Master’s report in this cause, inasmuch 
as the Trustee herein has stated in open Court that he was willing to 
pay the said R. W. & J. B. Henderson, Inc., the sum of $119,65, the 
balance of their bill for furnishings and hangings, not properly con¬ 
sidered as having been attached to the realty and therefore not 
covered by the said lien, upon the release of the Estate of the said 
Stilson Hutchins from further liability upon their said claim. 

This respondent further answering says that while no exceptions 
have been filed by any of the heirs interested in said Estate to the 
claim of the said R. W. and J. B. Henderson, that he is advised and 
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informed that it is his duty as Trustee to contest any and all efforts 
that have for their purpose the depletion of the trust funds held by 
him and belonging to the Estate, where in his judgment the same 
are not properly chargeable against the Estate; that being advised 
that it is his duty to except to the report of the Special Master to the 
claim of the said R. W. & J. B. Henderson, he insists that the said 
exceptions have merit and that the same should not be overruled or 
withdrawn. 

This respondent further answering says that there is no 
22 reason whv the decree in the case of R. W. & J. B. Henderson, 
v. Hutchins, No. 31,400 Equity, should be withheld pending 
the further action of this Court upon the consideration of the excep¬ 
tions to the report of the Special Master on the said Henderson claim 
in this cause. 

And having fully answered this respondent prays to be hence dis¬ 


missed, etc. 


WILLIAM J. DANTE, Trustee. 


BRANDENBURG & BRANDENBURG, 

Attorneys for Trustee. 


District of Columbia, ss: 

William J. Dante upon oath deposes and says that he has read the 
foregoing answer by him subscribed and knows the contents thereof; 
that the matters and things therein stated of his own personal knowl¬ 
edge are true and those stated upon information and belief he be¬ 
lieves to be true. T „, T _ A ____ 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 6th day of December, 
a T) 1915 

' * r seal 1 LLOYD A. DOUGLASS. 

L ‘ J Notary Public , D. C. 


23 Decree in Favor of R. W. & J. B. Henderson , Inc. 

Filed February 29, 1916. 

In the Supreme Court of the District of Columbia, 

Equity. No. 31408. 

R. W. & J. B. Henderson, Inc., 

v. 

Rose Keeling Hutchins. 

Equity. No. 30188. 

William F. Dante, Trustee, 
v. 

Stilson Hutchins et al. 

These causes having been consolidated for the purpose of hearing 
the claim of R. W. & J. B. Henderson, Inc., and no other, 
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And having come on for final hearing on the pleadings and proofs 
and exceptions to the report of the special auditor, and having been 
argued by counsel and considered by the Court,— 

It is this 29th day of February, 1916, adjudged, ordered and de¬ 
creed that the plaintiff in Equity, No. 31,408, R. W. & J. B. Hen¬ 
derson. Inc., be, and it is hereby granted a decree against, and ad¬ 
judged entitled to recover from, the defendant, Rose Keeling Hutch¬ 
ins, and her surety on the undertaking approved by the court and 
filed herein to release the lien sought to be enforced by the bill in 
said cause, the American Bonding Company of Baltimore in the sum 
of seven hundred twenty 75/100 dollars ($720.75), with interest 
thereon at the rate of six per cent from the ninth day of No- 

24 vember. 1911, together with the costs of said cause; and the 
plaintiff shall have execution therefor as at law. 

It is further adjudged, ordered and decreed that in Equity No. 
30,188, that the exceptions of William F. Dante, trustee, to the re¬ 
port of the special auditor, Louis A. Dent, allowing the claim of 
R. W. & J. B. Henderson, Inc., for eight hundred forty 40/100 dol¬ 
lars ($840.40), against the estate of Stilson Hutchins, deceased, be, 
and the said exceptions are hereby overruled, and the report of the 
said special auditor lie, and the same is hereby, confirmed, and the 
said R. W. & J. B. Henderson. Inc., is hereby granted a decree 
against the said William F. Dante, trustee, in the sum of eight hun¬ 
dred forty 40/100 dollars ($840.40), with interest thereon at the 
rate of six per cent from the ninth day of November, 1911, with the 
costs of said proceeding, which sums the said William F. Dante, 
trustee, is hereby authorized and directed to pay; and the said R. W. 
& J. B. Henderson, Inc., shall have execution therefor as at law. 

It is further adjudged, ordered and decreed that the said Rose 
Keeling Hutchins, be, and she is hereby, subrogated to the rights of 
the said R. W. & J. B. Henderson, Inc., against the said William F. 
Dante, trustee, for any moneys she may pay, or which may be paid 
for her, under the decree in Equity, No. 31,408. 

It is further ordered that both causes shall be held open for such 
further proceedings as may be proper in the matter of the said claim 
of the said R. W. & J. B. Henderson, Inc., and as to the matter of the 
subrogation of the said Rose Keeling Hutchins. 

WALTER I. McCOY, Justice. 

25 From the foregoing decree Walter Stilson Hutchins & 
Wm. J. Dante, tr. in open court noted an appeal to the Court 

of Appeals and the same by the Court was allowed and bond for costs 
on appeal fixed in the sum of one hundred dollars or a cash deposit 
of fifty dollars in lieu thereof and to act as a supersedeas in the sum 
of two thousand dollars. 

WALTER I. McCOY, Justice. 

Memoranda. 

March 21, 1916.—Bond of Plaintiff on appeal approved and filed. 

April 10, 1916.—Statement of Evidence submitted. 




ROSE KEELING HUTCHINS ET AL. 


15 


Assignments of Error. 

Filed April 10, 1916. 

****** * 

The Court committed reversible error herein, as follows: 

1. In overruling the exceptions to the Report of the Special 
26 Auditor allowing the claim of R. W. and J. B. Henderson, 
Incorporated. 

2. In confirming the report of the Special Auditor and allowing 
the claim of said R. W. and J. B. Henderson, Incorporated. 

3. In so far as said decree overrules the exceptions to the Report of 
the Special Auditor for allowing the claim of said R. W. and J. B. 
Henderson, Incorporated, and confirms said report. 

4. In so far as said decree authorizes and directs payment by Wil¬ 
liam J. Dante, Trustee, of $840.40. with interest. 

5. In so far as said decree subrogates said Rose Keeling Hutchins 
to the rights of said R. W. and J. B. Henderson, Incorporated, as 
against said William J. Dante, Trustee. 

6. In consolidating for the purpose of hearing and a decree, 
causes No. 30,188 Equity and No. 31,408 Equity. 

7. In holding that the Trustee was liable for the improvements 
upon real estate owned by Rose Keeling Hutchins. 

8. In decreeing a liability against the Trustee whereas the right 
of action if any arose on a claim which accrued prior to the death of 
Stilson Hutchins, and should have been prosecuted in the probate 
court which had exclusive jurisdiction thereof. 

BRANDENBURG & BRANDENBURG, 

Attorneys for William J. Dante, Trustee. 


27 Designation of Record. 

Filed April 10, 1916. 

******* 

The Clerk will please include in the record to be prepared for the 
Court of Appeals the following: 

In No. 31,408: 

Original bill. 

Answer of Rose Keeling Hutchins. 

Order to amend bill. 

Answer to amended bill. 


In No. 30,188: 

Deed in trust. , e in1 . 

Report of Auditor on Henderson claim filed October 5, 1915. 

Exceptions to report filed October 12, 1915. 
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Petition of Rose Keeling Hutchins to intervene filed December 3, 
>15. 

Answer of A\ illiam .T. Dante to petition filed December 10, 1915. 
Decree of February 29, 1916. 

Assignments of Error. 

This designation. 

Orders extending time to file transcript. 

BRANDENBURG & BRANDENBURG, 
Attorneys for William J. Dante, Trustee. 


Memoranda . 

April 28, 1916.—Time for settling the statement of evidence and 
also the time for filing transcript of record on appeal, severallv ex¬ 
tended to June 1, 1916. 

May 31. 1916.—Time for settling statement of evidence and for 
filing transcript of record extended to and including June 30, 1916. 

June 19. 1916. Time for settling the statement of evidence and 
for filing the transcript of record extended to and including Julv 1, 
1916. 

June 30, 1916.—Statement of Evidence approved and filed. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
Lo, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, eopv of which is made 
part of this transcript, in Equity Causes Nos. 31408 and 30188, con¬ 
solidated, therein R. W. & J. B. Henderson, Inc., a body corporate 
and William J. Dante. Trustee, are Plaintiffs and Rose Keeling 
Hutchins, et al. are Defendants, as the same remain upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court-, at the City of Washington, in said District 
this 1st day of July, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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30 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 31408. Equity. 

R. W. and J. B. Henderson, Incorporated, 

vs. 

Rose Keeling Hutchins. 

And • 

No. 30188. Equity. 

William F. Dante, Trustee, 
vs. 

Stilson Hutchins et al. 

Statement of Evidence. 

The following is an abstract of evidence offered at the hearing 
upon the claim of R. W. and J. B. Henderson, Incorporated, in its 
behalf: 

The plaintiffs, to maintain the issues on their part joined, called 
J. B. Henderson, who testified that he is connected with the firm of 
R. W. and J. B. Henderson, Incorporated, and as such is familiar 
with the facts relating to the claim involved in the suit brought 
against Mrs. Rose Keeling Hutchins, growing out of certain decora¬ 
tions, painting and hanging furnished at 1603 Massachusetts Ave¬ 
nue; that the bill of the plaintiff amounts to the sum of $828.00 and 
includes three items for the storing, laundrying, hanging eighteen 
pairs of hangings and nine pairs of laces, for which charge was 
made on October 13, 1911; that in the month of November, 1911, 
his firm furnished certain laces, tape, shades, brackets and repairs 
that were likewise furnished to Mrs. Hutchins; witness further testi¬ 
fied that during said month they enameled and rubbed the 

31 woodwork of Mrs. Hutchins’ chamber, prepared ceiling and 
walls, tinted the same and the cornice as per estimate, and 

charged therefor the sum of $248; that at said time they also cleaned 
off the entire woodwork of dinging room refinished the same in 
flemish, the ceiling in metal, preparal and papered walls with velvet 
paper as per estimate at a cost of $400; that his firm likewise cleaned 
off and refinished mantel in dining room one side table one mirror 
frame one small table to match woodwork for $27.50; that they 
touched up front door and sash outside of dining room at a cost 
of $3.50; they painted one dressing table and certain other work 
in the sum of $16.50; that they also cleaned off and finished floor 
of dining room at a cost of $17.50; witness testifies that the bill as 
submitted and as annexed to the bill of complaint is correct; and that 
no part of the same has been paid. 

3—2987a 
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Witness further states that all of this work and material was 
ordered by Mrs. Stilson Hutchins; that he made the contract by 
submitting to Mrs. Hutchins an estimate in writing which was ac¬ 
cepted by Mrs. Hutchins, and work was done; that bills were sent to 
her for the work monthly; that he had never met Mr. Hutchins and 
did not know him except by reputation; that the account upon his 
books was kept in the name of Mrs. Stilson Hutchins. 

The defendant, Rose Keeling Hutchins produced the deposi¬ 
tion of herself in which she testified that property known as No. 
1603 Massachusetts Avenue at the time of the repairs was occupied 
by herself and her husband that her husband gave her this property 
in 1904 or 1905; that prior thereto it was occupied by her husband, 
herself and Mr. Lee Hutchins who lived with them for a number of 
years; that she never had any separate independent estate other than 
this house; that prior to 1904, her husband paid the insurance, 
taxes and repairs thereon and that after she acquired the property 
her husband or his office continued to pay the same; that for the 
necessary repairs she gave out the order or Mr. Hutchins would hut 
the bills were always paid by her husband; that while she was in 
Europe her husband rented the house to a Mrs. Traverse; that when 
she again took possession it was in had condition and many re- 
32 pairs were necessary; it had to be repapered and repainted; 

that in 1910 after she returned home from New London she 
had her husband's bath room done over, servant’s room repapered 
and repainted, and these repairs ivere paid for by Mr. Hutchins’ 
office; that she has known plaintiffs for many years and they have 
done work for her; that Mr. Hutchins’ office always paid Mr. Hen¬ 
derson’s bills: that she never had an account with R. W. and J. B. 
Henderson, Incorporated, in the name of “Rose Hutchins” or “Mrs. 
Rose Hutchins” or “Rose Keeling Hutchins”; that the work covered 
by the itemized statement marked Exhibit 1 was all done; that they 
covered the items covered in the bill of complaint. Her attention 

was then called bv her counsel to the letter from Henderson & Com- 

« 

pany estimating the cost of the work which was addressed to her as 
Mrs. Stilson Hutchins, and asked whether or not there was any sug¬ 
gestion at the time that it was to be charged against her personally 
to which she replied that it was not; that they had never rendered a 
statement to her at any time during the lifetime of her husband; that 
the repairs were necessary; that she had authority from her husband 
to have the repairs made on the house in which she lived at his ex¬ 
pense ; that her husband was well known to the public and was con¬ 
sidered to be a rich man; that Mr. James B. Henderson knew him as 
every other business man in Washington knew him; that it was a 
well known fact that at the time of the repairs Mr. Hutchins was 
living in the house; that she was never given any money by Mr. 
Hutchins or any one else to pay this claim; that the net income of 
her husband’s estate in 1911 was approximately $115,000. 

Upon cross-examination she testified that when the house was 
under rental to which she has referred in her direct examination she 
imagines the rent w r as sent to her; that she does not remember that 
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the price of a large sofa to her was reduced upon the condition that 
she pay cash for it; that she always drew her own check for every 
bill she paid; that she had no separate bank account; that 
33 money was put to her account and she paid for anything she 
felt like paying for; that she did not pay out of any money 
of her own; that she did have a separate bank account in her own 
name; that she paid the household bills or any small bill she felt 
like and Mr. Hutchins always paid outside bills; that she does not 
remember that her husband ever gave her any written authority 
to contract bills; that she does not recollect which of the Hendersons 
she dealt with as to these particular items; that when she went into 
the store and ordered things it was sometimes paid by Mr. Hutchins? 
check or the office check or her own just as it happened to be; there 
were never any questions as to who the credit was given to; it w T as 
given to witness as Mr. Hutchins’ wife as all credit was given to her 
and she had no credit of her own; that she cannot remember whether 
his name was mentioned in conversation; that she knows the work 
was being done in her room and Mr. Hutchins was using his room 
or it was done in the dining room; that the things that were fur¬ 
nished were such as a man of his standing would be expected to pro- 
ride; that she received the letter from Mr. Henderson dated October 
16, 1911, containing an estimate of the work to be done; that she 
does not remember of receiving a bill for the work of January 6, 
1912; that she must have made a reply to the estimate but does not 
remember if it was verbal or written. 

The foregoing statement of the evidence, true, complete, and 
properly prepared, is, by the Court, this 30th day of June, 1916, 
signed and sealed and made a part of the record. 

WALTER I. McCOY, Justice, [seal.] 

Agreed to: 

GEO. E. SULLIVAN. 

JOHN C. GTTTTNGS. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2987. William J. Dante, trustee, appellant, vs. Rose Keeling Hutch¬ 
ins et al. Court of Appeals, District of Columbia. Filed Jul- 1, 
1916. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Colombia 

OCTOBER TERM, 1916. 

No. 2987. 


WILLIAM J. DANTE, TRUSTEE, APPELLANT, 


vs. 

ROSE KEELING HUTCHINS AND R. IV. & J. B. HENDERSON, 
INC., A BODY CORPORATE, DOING BUSINESS IN THE 
DISTRICT OF COLUMBIA. 


FILED OCTOBER 20, 1916. 


Order Decreeing Allowance. 

Filed October 2, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30461. 

Stilson Hutchins, by His Next Friend, Rose Keeling Hutchins, 
and Rose Keeling Hutchins, Plaintiffs, 

vs. 

William J. Dante, Trustee, Defendant. 

This cause coming on to be heard on the bill of complaint filed 
herein and the rule to show cause issued thereon, and the answer 
thereto of defendant, and after having been fully argued by counsel 
and duly considered by the court, it is this second dav of October, 
1911, adjudged, ordered and decreed that the defendant Dante, trus¬ 
tee, pay, on or before the 4th day of October, 1911, to the complainant 
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Rose Keeling Hutchins, the sum of $2,000 for the use of complain¬ 
ants’ household and a like sum on the first day of each calendar 
month thereafter, until further order of the court in the premises. 

It is hereby further, adjudged, ordered and decreed that said rule 
otherwise shall he, and same hereby is, discharged. 

HARRY M. CLABAUGH, 

Chief Justice. 


Decree Taking Jurisdiction. 

Filed November 13, 1911. 

In the Supreme Court of the District of Columbia. 

No. 30188. Equity. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins et al. 

■ 

This cause coming on to he heard upon the hill of the complain¬ 
ant. William .T. Dante, Trustee, and the answers of the defendants, 
Nathaniel Wilson, guardian ad litem of the defendant, Stilson 
Hutchins, Rose Keeling Hutchins, Walter S. Hutchins, Lee 
Hutchins’, and AVilliam R. Kennedy, guardian ad litem of Mildred 
Rogers, and after argument, it is by the Court this 13th day of 
November, 1911, adjudged, ordered and decreed 

1. That this court take jurisdiction of said cause and that the 
said trustee be and he is hereby authorized to administer the trust 
as set forth in said deed in trust dated March 7, 1910, under the 
direction and supervision of this court; 

2. That the trustee l>e and he is hereby authorized and directed 
to file in this cause a corporate bond in the sum of $125,000 for the 
faithful performance of his trust, and that he take credit for the 
cost of the premium thereon in his accounts. 

3. That within ten days from the date hereof the trustee is directed 
to file in this cause a full and detailed statement of account which 
will cover the following: 

a. All the personal and real property which came into his hands 
at any time under the terms and conditions of the deed in trust of 
March 7, 1910; 

b. Any and all obligations entered into by him in relation to any 
of the property or estate held in trust, since March 7, 1910; 

c. All of the mortgages or deeds of trust against said property, by 
whom made and whether assumed by Stilson Hutchins or not; 

d. Receipts and disbursements of any and all funds that have 
come into his hands, as trustee, since March 7, 1910; 

e. An inventory showing the real and personal property now held 
by him and embraced in said trust. 

’ 4. That the defendant Rose Keeling Hutchins is hereby au¬ 
thorized to submit to Nathaniel Wilson, guardian ad litem of Stilson 





Hutchins, such unpaid bills in relation to the maintenance of the 
household of the defendant Stilson Hutchins, contracted prior to 
October 2, 1911, as are claimed by her to be properly chargeable 
against and payable out of the estate of said Stilson Hutchins, which 
said bills when so presented shall be referred to the complainant for 
advice and recommendation, and if there be no objection thereto 
from any of the parties herein, the said trustee be and he is hereby 
authorized to pay the same out of the estate of said Stilson Hutchins, 
provided further that such bills which are not so paid, shall be sub¬ 
mitted to the court for its further action. 

HARRY M. CLABAUGH, 

Chief Justice. 

Order Referring Accounts to Auditor. 

Filed December 12, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30188. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins, Rose Keeling Hutchins, Walter S. 

Hutchins, Lee Hutchins, and Mildred Rogers, a Minor. 

Upon reading and considering the preliminary report of the 
guardian ad litem filed herein on the twenty-ninth day of November, 
1911, it is, this twelfth day of December, 1911,— 

Ordered that all the bills and claims referred to and enumerated 
in the schedule accompanying said report and identified as “Guard¬ 
ian’s Report, Exhibit No. l,”'and all other claims and bills against 
the defendant Stilson Hutchins and his wife presented up to the 
time of the filing of said report, be and they are hereby referred to 
the Auditor of this Court with direction to give notice to the parties 
to this suit and to the creditors of the said Stilson Hutchins or his 
wife that he will on the 20" day of December, 1911, receive proof as 
to said claims and bills and all objections presented thereto and will 
proceed to consider and pass upon the same in order to report his 
findings and conclusions thereon to the Court, and that the Auditor 
shall proceed to examine and make and conclude and report his find¬ 
ings and conclusions in respect of said bills and claims and objec¬ 
tions thereto, on or before the 10th day of January, 1912, with 
leave to make, from time to time, special reports, in respect of such 
bills and claims as he may be able to conclude the examination of 
without waiting to complete his report on all of said bills and claims. 

HARRY M. CLABAUGH, 

Chief Justice. 



Decree Appoint in </. Math an lei Wilson Next Friend and Consolidat¬ 
ing Cause u nth No. 30188. 

Filed December 15, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30461. 

Hutchins 

vs. 

Dante. 

Upon consideration of the petition of Rose Keeling Hutchins, as 
next friend of Stilson Hutchins, filed in this cause on the 15" day 
of December, 1911, it is hereby adjudged and ordered that Rose 
Keeling Hutchins l>e, and she hereby is. granted leave to withdraw 
her appearance as next friend of plaintiff, Stilson Hutchins; and 
that Nathaniel Wilson, Esq., he, and he hereby is, appointed next 
friend in her place and stead. 

And il is hereby further adjudged and ordered that Nathaniel 
Wilson. Esq., as next friend of Stilson Hutchins, forthwith ex¬ 
amine the pleadings and record and proposed evidence in this cause, 
and advise the court in writing whether, in his opinion, it is to the 
interest of said Stilson Hutchins that said cause should be further 
prosecuted in his behalf. 

It is hereby further adjudged and ordered that the time for tak¬ 
ing testimony by the plaintiffs be, and hereby is, extended thirty 
days from this date. 

It is hereby further adjudged and ordered that this cause be and 
it hereby is consolidated with equity cause No. 30188. 

It is hereby further adjudged and ordered that provided Nathaniel 
Wilson, as next friend of Stilson Hutchins, shall forthwith advise 
the court that in his judgment it is not to the interest of Stilson 
Hutchins to further prosecute said cause, and the court shall adopt 
said Nathaniel Wilson’s recommendations and dismiss this cause 
as to Stilson Hutchins, then, in that event, the plaintiff. Rose Keeling 
Hutchins, may, if she is so advised, continue the prosecution in her 
own behalf under said bill of complaint, and same shall stand and 
shall have the same effect as the filing of an independent petition 
by her in equity cause No. 30188. 

It is hereby further adjudged and ordered that all the testimony 
heretofore taken in equity cause No. 30461. in behalf of the plain¬ 
tiffs, shall stand and be used in the further prosecution of said, 
issues raised in said cause, whether the bill is, or is not, dismissed 
as to Stilson Hutchins, without prejudice to the objection and 
motions heretofore made by the defendant, Dante, provided, that 
the testimony heretofore taken in Equity Cause No. 30461 shall 
have no force or effect against the parties to Equity Cause No. 30188 
not parties to Equity Cause No. 30461 when said testimony was 
taken, the use and effect of the testimony heretofore taken in cause 
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No. 30461 as to Stilson Hutchins is reserved until the coming in 
of the report of the guardian ad litem as to the further prosecution 
of the said cause in his behalf as herein provided and the determina¬ 
tion of the court thereon. 

HARRY M. CLABAUGH, 

Chief Justice. 


Order Dismissing Motion of William J. Dante to Quash, &c. 

Filed July 3, 1915. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30188. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins et al. 

Upon consideration of the motion of William J. Dante as ad¬ 
ministrator ad litem and collector filed in this cause July 20, 1914, to 
set aside the order making said Dante as administrator and collector 
a party defendant, and of the motion of Z. T. Sowers, et als. filed 
October 14th, 1914, to dismiss the exceptions to the Auditor’s report 
tiled herein on the 11th day of April, 1912, and the petition of Z. T. 
Sowers, et als. filed October 14th, 1914, praying the confirmation 
of the Auditor’s report filed herein on April 11, 1912, and for in¬ 
structions to the Auditor to report his findings in the claims of 
William Gerry Morgan and Z. T. Sowers, and the answers thereto; 
and after having heard and considered the argument of counsel for 
the respective parties hereto, it is by the Court this 3rd day of July, 
A. D. 1915, ordered and adjudged that the said motion to set aside 
the order making said Dante, as administrator ad litem and collector 
a party hereto is denied and the said motion to dismiss said excep¬ 
tions to the Auditor’s report is overruled. 

And it is further ordered and adjudged that the claims of Z. T. 
Sowers and William Gerry Morgan be and they hereby are referred 
to Louis A. Dent, Esq., as Special Auditor for the purpose of making 
report thereon as to his findings in consideration of the proof ana 
argument taken and made before him while Auditor. 

And it is further ordered and adjudged that Louis A. Dent, Esq., 
as Special Auditor, be and he hereby is authorized to take testimony 
as to any other claims of creditors against the said Stilson Hutchins, 
heretofore asserted or presented, of the character and for the purposes 
set out in the original order of reference in this cause, that may be 
presented, without prejudice to the rights of claimants who have 
submitted their claims to be disposed of on proper motion. 

WALTER I. McCOY, Justice. • 
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Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify, in obedience to the Writ of Certiorari 
hereto attached and returned herewith, that the foregoing are true 
and correct copies of “Order entered October 2, 1911, in Equity 
Cause No. 30,461, Stilson Hutchins, by his next friend, Rose Keel¬ 
ing Hutchins, and Rose Keeling Hutchins, plaintiffs, vs. William J. 
Dante, Trustee, defendant, said order decreeing an allowance of 
$2,000 monthly to Rose Keeling Hutchins, to commence October 4, 
19H. 

Decree entered November 13, 1911, in Equity cause No. 30,188, 
taking jurisdiction, and also authorizing Mrs. Hutchins to submit 
in the cause unpaid bills “contracted prior to October 2, 1911.” 

Order entered December 15, 1911, in said Equity cause No. 30461, 
consolidating the same with Equity cause No. 30,188. 

Original order of reference to Auditor, entered December 12, 1911, 
in Equity cause No. 30,188. 

Order entered July 3, 1915, in Equity cause No. 30,188, dismiss¬ 
ing motion of William J. Dante to quash, and authorizing the 
Auditor “to take testimony as to any other claims of creditors against 
the said Stilson Hutchins heretofore asserted or presented, and of 
the character and for the purpose set out in the original order of 
reference in this cause.” 

containing the words and figures omitted from the record heretofore 
transmitted to the Court of Appeals of the District of Columbia, in 
the causes entitled R. W. & J. B. Henderson, Inc., a body corporate, 
doing business in the District of Columbia, plaintiff, and Rose Keel¬ 
ing Hutchins, defendant and William J. Dante, Trustee, plaintiff, 
and Stilson Hutchins, Rose Keeling Hutchins, Walter S. Hutchins, 
Lee Hutchins and Mildred Rogers, a minor, defendants, Equity 
Nos. 31408 and 30188, consolidated. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th dav of October, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Filed Oct. 3, 1916. J. R. Young, Clerk. 

[Seal Court of Appeals, District of Columbia.] 



The United States of America, ss: 

The President of the United States of America to the Honorable 

the Justices of the Supreme Court of the District of Columbia, 

Greeting: 

Whereas in a certain suit in said Supreme Court between R. W. 
& J. B. Henderson, Inc., a body corporate, doing business in the 
District of Columbia, plaintiff, and Rose Keeling Hutchins, de¬ 
fendant, and William J. Dante, Trustee, plaintiff, vs. Stilson 
Hutchins, Rose Keeling Hutchins, Walter S. Hutchins, Lee Hutchins, 
and Mildred Rogers, a minor, defendants, Equity Nos. 31408 and 
30188, consolidated, which suit was removed to the Court of Appeals 
of the District of Columbia by virtue of an appeal, agreeably to the 
act of Congress in such case made and provided, a diminution of the 
record and proceedings of said cause has been suggested, to wit: 

1. Order entered October 2, 1911, in Equity cause No. 30,461, 
Stilson Hutchins, by his next friend, Rose Keeling Hutchins, and 
Rose Keeling Hutchins, plaintiffs, vs. William J. Dante, Trustee, de¬ 
fendant, said order decreeing an allowance of $2,000 monthly to 
Rose Keeling Hutchins, to commence October 4, 1911. 

2. Decree entered November 13, 1911, in Equity cause No. 30.188, 
taking jurisdiction, and also authorizing Mrs. Hutchins to submit 
in the cause unpaid bills “contracted prior to October 2, 1911.” 

3. Order entered December 15, 1911, in said Equity cause No. 
30,461, consolidating the same with Equity cause No. 30,188. 

4. Original order of reference to Auditor, entered December 12, 
1911, in Equity cause No. 30,188. 

5. Order entered July 3, 1915, in Equity cause No. 30.188, dis¬ 
missing motion of William J. Dante to quash, and authorizing the 
Auditor “ta take testimony as to any other claims of creditors against 
the said Stilson Hutchins heretofore asserted or presented, and of the 
character and for the purpose set out in the original order of refer¬ 
ence in this cause.” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 2d day of October, in the year of our Lord 
one thousand nine hundred and ninety sixteen. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

[Endorsed:] # 30188 & 31408. Eq. Court of Appeals of the 
District of Columbia. No. 2987, Term, 1916. William J. Dante, 
Trustee, Appellant, vs. Rose Keeling Hutchins et al. Writ of 
Certiorari. Filed Oct. 3, 1916. J. R. Young, Clerk. 

[Endorsed:] No. 2987. Court of Appeals. In Equity. Nos. 
30188 & 31408. William J. Dante, Trustee, Appellant, vs. Rose 
Keeling Hutchins, et al., Appellees. Return to Writ of Certiorari. 
Court of Appeals, District of Columbia. Filed Oct. 20,1916. Henry 
W. Hodges, Clerk. 


















COURT OF APPEALS, DISTRICT OF COLUMBIA 

OCTOBER TERM, 1916 

No. 2987 

WILLIAM J. DANTE, TRUSTEE, Appellant, 

VS. 

ROSE KEELING HUTCHINS, and R. W. and J. B. 

HENDERSON, Inc., Appellees. 

BRIEF FOR APPELLANT 

STATEMENT 

This is an appeal by William J. Dante, Trustee, from a 
decree of the Supreme Court of the District of Columbia, 
entered February 29 , 1916 , (Rec., 13 - 4 ), in two Equity 
Causes, namely Equity Cause No. 31 , 408 , R. W. and J. B. 
Henderson, Inc., vs. Rose Keeling Hutchins, consolidated 
with Equity Cause No. 30 , 188 , William J. Dante, Trustee, 
vs. Stilson Hutchins, et al. The decree appealed from ad¬ 
judges in favor of R. W. and J. B. Henderson, Inc., on its 
claim of $ 840.40 against the Estate of Stilson Hutchins, 
and requires appellant, as trustee, to pay said sum, with 
interest from November 9 , 1911 (Rec., 14 ). 
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On November 14 , 1912 , R. W. and J. B. Henderson, Inc., 
filed a bill known as Equity No. 31 , 408 , to enforce mechanics’ 
lien in the sum of $ 720 . 75 , with interest from November 9 , 
1911 , against premises 1603 Massachusetts avenue. North¬ 
west, Washington, D. C., belonging to Rose Keeling Hutch¬ 
ins, on account of certain improvements and repairs made 
in accordance with estimates “given by plaintiff (R. W. 
and J. B. Henderson, Inc.), which were received and ac¬ 
cepted and promised payment by defendant (Rose Keeling 

Hutchins)” (Rec., 2 ). Said bill expressly admitted the death 
on April 21 , 1912 , of Stilson Hutchins (husband of Rose 

Keeling Hutchins), (Rec., 3 ), and Rose Keeling Hutchins 
also admitted such death by referring to “this defendant’s 
husband, the late Stilson Hutchins” (Rec., 4 ). 

Said Equity Cause No. 31 , 408 , R. W. and J. B. Hender¬ 
son, Inc., vs. Rose Keeling Hutchins, instituted November 
14 , 1912 , (nearly seven months after Stilson Hutchins’ 

death), was permitted by the two parties to it to remain in 
abeyance for several years. 

During this intervening period, and subsequent to July 3 , 
1915 , R. W. and J. B. Henderson, Inc., presented in another 
proceeding this same bill, as a claim against Stilson 

Hutchins, et al., said entire claim 

$ 840.40 (consisting of $ 691.75 improvements and $ 148.65 

repairs), (Rec., 10 ). Said other proceeding was Equity 
Cause No. 30 , 188 , William J. Dante, Trustee, vs. Stilson 
Hutchins, et al., and, on October 5 , 1915 , said entire claim 
was approvedTn a report filed by a special auditor (Rec., 10 ). 
On October 1915 , William J. Dante, Trustee, filed excep¬ 
tions to said special auditor’s report, first, as to the holding 
that said claim is a proper charge against the estate of 
Stilson Hutchins held by William J. Dante as Trustee; 


second, as to the holding that permanent improvements to 
property belonging to Rose Keeling Hutchins, and not 
belonging to the Stilson Hutchins estate, are chargeable 
against the Stilson Hutchins estate, and third, because R. W. 
and J. B. Henderson, Inc., had already elected a different 
remedy, namely, mechanics’ lien proceedings against the 
property of Rose Keeling Hutchins upon which the im¬ 
provements were made (Rec., u). 

Thereafter, said two causes, Equity No. 31 , 408 . and 
Equity No. 30 , 188 , were consolidated for the single pur¬ 
pose of hearing the claim of R. W. and J. B. Henderson, 
Inc., and, on Eebruary 29 , 1916 , the decree here appealed 
from was entered. In addition to requiring Dante, Trustee, 
to pay R. W. and J. B. Henderson, Inc., $ 840 . 40 , said decree 
embodied a mechanics’ lien judgment against Rose Keeling 
Hutchins, and her surety, in the sum of $ 720 . 75 , with a 
further provision subrogating her to the declared rights of 
R. W. and J. B. Henderson, Inc., against William J. Dante, 
Trustee, to the extent of any moneys she may pay upon 
said sum of $ 720.75 (Rec., 14 ). 

The objects and purposes for which William J. Dante, 
Trustee, holds the estate, against which the decree appealed 

from has been entered, appears from trust deed dated March 
7 , 1910 (Rec., 7 - 9 ), expressly providing that— 

“upon the death of the said Stilson Hutchins * * * 
all the property conveyed * * * is to immediately 
revert to the estate of the said Stilson Hutchins, and 
is to be conveyed, assigned, and turned over * * * 
to any executors or trustees that may be named in 
the last will and testament of the said Stilson Hutch¬ 
ins, for distribution in accordance with the terms 
thereof” (Rec., 8 ). 


It further appears from appellant’s suggestion of diminu¬ 
tion of record filed September 9 , 1916 , that Mrs. Hutchins 
had an allowance of $ 2,000 monthly commencing Octo¬ 
ber 4 , 1911 , under order of Court entered October 2 , 1911 , 
and that the original decree of November 13 , 1911 , taking 
jurisdiction, etc., limited Mrs. Hutchins’ authority to sub¬ 
mit unpaid bills in the cause to those “contracted prior to 
October 2 , /p//.” 

ASSIGNMENTS OF ERROR 

The Court erred: 

1 . In overruling the exceptions to the report of the special 
auditor allowing the claim of R. W. and J. W. Henderson, 
Inc. 

2 . In confirming the report of the special auditor and 
allowing the claim of said R. W. and J. B. Henderson, Inc. 

3 . In so far as said decree overrules the exceptions to 
the report of the special auditor for allowing the claim of 
said R. W. and J. B. Henderson, Inc., and confirms said 
report. 

4 . In so far as said decree authorizes and directs payment 
by William J. Dante, Trustee, of $ 840 . 40 , with interest. 

5 . In so far as said decree subrogates said Rose Keeling 
Hutchins to the rights of said R. W. and J. B. Henderson, 
Inc., as against said William J. Dante, Trustee. 

6 . I 11 consolidating for the purpose of hearing and a 
decree causes No. 30,188 Equity and No. 31,408 Equity. 

7 . In holding that the Trustee was liable for the im¬ 
provements upon real estate owned by Rose Keeling 
Hutchins. 

8 . In decreeing a liability against the Trustee whereas 
the right of action if any arose on a claim which accrued 
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prior to the death of Stilson Hutchins, and should have 
been prosecuted in the probate court which had exclusive 
jurisdiction thereof. 

ARGUMENT. 

EQUITY COURT WITHOUT AUTHORITY AFTER 
STILSON HUTCHINS’ DEATH, TO ORDER PAY¬ 
MENT OF ALLEGED PERSONAL DEBTS AC¬ 
CRUED PRIOR TO HIS DEATH. 

This is the question of first importance in this appeal. The 
nature of the jurisdiction in this proceeding both before and 
after Stilson Hutchins’ death, has already been stated by 
this Court in Hutchins v. Dante, 40 App. D. C. 262 : 

“It is not seriously contended that the Equity Court 
did not have jurisdiction of the trust during the life¬ 
time of Stilson Hutchins , who, as alleged, had become 
physically incompetent to advise with the trustee, and 
to direct the disposition of the net income of the estate. 
The trust was express , and no one contested its validity. 
The trust estate was large; interest and taxes had to 
be paid, and loans secured bv mortgage renewed. Under 
all the circumstances, the trustee was justified in in¬ 
voking the jurisdiction of the Equity Court for his 
own protection, as well as that of the disabled cestui 
que trust. The children of Stilson Hutchins were not 
necessary parties; but seem to have been made parties 
in order that they might have an opportunity, in the 
disabled condition of their parent, to express their sat¬ 
isfaction or dissatisfaction with the proposed relief. 
Each availed himself of the opportunity to express 
his approval” (pp. 269 - 70 ) 

“the decree assumed jurisdiction of the trust upon the 
ground of the physical disability of the cestui que trust” 
(p. 271). 
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“Undoubtedly the active duties of the Trustee ter¬ 
minated with the death of Stilson Hutchins; but the 
estate remains in his hands until the probate of a 
will and the issuance of letters to the executors named 
therein, to whom the estate was required to be de¬ 
livered. * * 

Delivery of the personal estate has been made to 
the Collector appointed bv the Probate Court pending 
the proceedings to probate the will, to which a caveat 
has been filed. The real estate remains in the posses¬ 
sion of the trustee under the supervision of the Equity 
Court ” (p. 271 ). 

"The jurisdiction of the Equity Court is limited to 
the conservation of the trust estate” (p. 273 ). 


In Herrv & Whitmore Co. v. Dante, 43 App. D. C. no, it 
was held that, though the Collector of a decedent’s estate 
is specially authorized by the Probate Court “to discharge 
all of the duties of an administrator,” a creditor of the estate 

has no right to maintain an action against the collector, be¬ 
cause of the express provision in §308 D. C. Code that “such 

collector shall not be liable to an action by any creditor of 
the deceased.” It was further held in Miniggio v. Hutchins, 
43 App. D. C. 117 , that the Probate Court is without au¬ 
thority to compel an executor, administrator or collector to 
pay the claim of a creditor against a decedent’s estate, and 
an ordinary action at law against the executor or adminis¬ 
trator he may contest the claim. 

In view of these decisions and the law applied therein, it is 
submitted that the decree, concerned in this proceeding, entered 
against the Trustee, requiring him to pay an alleged personal 
obligation of Stilson Hutchins accruing (if at all) prior to 
his death, is not sustainable, because: 
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First—It requires the real estate of a decedent to 
be charged with the decedent’s debts without any 
showing of deficiency of personal estate for that purpose ; 

Second—It makes this Trustee suffer a depletion 
of such real estate (or of the income therefrom, which 
stands in the same situation), as to which he is charged 
under the trust deed with the express duty of con¬ 
veying, assigning and turning over the same— 

“to any executors or trustees that may be named in 
the last will and testament of the said Stilson Hutchins” 
(Rec., 8 ). 

notwithstanding such “executors or trustees” are not 
parties to this proceeding; 

Third—It deprives the executor or administrator of 
the opportunity to present appropriate defenses to the 
claim of this alleged creditor. 

In such a situation, it seems inconceivable that the Trustee 
can be subjected to a depletion of the real estate in the 
trust estate for a wholly unwarranted purpose, in the ab¬ 
sence of the parties to whom he must eventually assign the 
same, and in the absence of a judicial ascertainment even of 
who such parties are to be, and yet, at the same time, that 
the Trustee cannot raise the question on this appeal for the 
benefit of such absent parties whose interests he represents 
and is in duty bound to protect. 

II. 

ALLEGED CLAIM NOT PROVED 

The point next in importance is, even could such claim, 
if proved, be considered in this proceeding, it is not proved. 

In the first place, it appears from the Auditor’s report 

itself (Rec., io), that the claim consists of— 

(i) “decorations in the nature of improvements 
amounting to $ 691 . 75 ” upon real estate of Mrs. 
Hutchins; and 




( 2 ) ''furnishings and repairs to furniture, amounting 
to $ 148 . 65 .” 

Obviously, improvements to real estate belonging to Mrs. 
Hutchins, and not constituting a part of the estate of Stil- 
son Hutchins, cannot be charged against his estate. 

In the second place, it appears from the bill of complaint 
of R. W. and J. B. Henderson, Inc., in the mechanics’ lien 
suit (consolidated with this proceeding), that the labor and 
materials were furnished— 

"as per estimates given by plaintiff (R. W. & J. B. 
Henderson Inc.), which were received and accepted 
and promised payment by defendant (Mrs. Hutchins )” 
(Rec., 2 ). 

Moreover, J. B. Henderson testified for the claimant that 
all the work and material was ordered by Mrs. Hutchins, 
the account was kept in her name, and bills were sent to 
her for the work monthly (Rec., 18 ). 

Mrs. Hutchins sought to contradict this, by claiming that 
no statement was rendered to her during her husband’s 
lifetime, and that it was not suggested to her that it was 
to be charged against her personally, though the estimate 
of the cost of the work was addressed to “Mrs. Stilson 
Hutchins” and she gave the order (Rec., 18 ). Moreover, 
without in anywise explaining as to the amount of allow¬ 
ances made to her by her husband, or in anywise showing 
insufficient provision to have been made for her, she merely 
testified that “she was never given any money by Mr. 
Hutchins or any one else to pay this claim ” (Rec., 18 ). 

In this connection, it is significant that (as already appears 
from appellant’s suggestion of diminution of record filed 
September 9 , 1916 ), Mrs. Hutchins had an allowance of 
$ 2,000 monthly from and after October 4 , 1911 , pursuant to 
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order of Court entered October 2 , 1911 —covering and in¬ 
cluding, therefore, the date of November 9 , 1911 , when the 
claim herein concerned is alleged to have accrued,—and 
further that the original decree of November 13 , I9 11 * taking 
jurisdiction, etc., limited Mrs. Hutchins’ authority to submit 
unpaid bills in the cause to those “contracted prior to Octo¬ 
ber 2 , 1911 ,’’-thereby clearly recognizing that Mrs. Hutchins 
must, in view of her allowance of $ 2,000 monthly pursuant 
to order of that date, herself take care of bills subsequently 
contracted. 


CONCLUSION. 

For the reason stated, the decree appealed from should 
be reversed, with directions to sustain the exceptions filed 
October 12 , 1915 , to Auditor’s Report filed October 5 , 1915 , 
to also dismiss the petition of Rose K. Hutchins filed De¬ 
cember 3 , 1915 , and to vacate the order consolidating Eqnity 
Cause 30,188 with Equity Cause No. 31 , 408 . 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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3ln % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1916. 

No. 2986 and No. 2987. 

Consolidated for Hearing. 

WILLIAM J. DANTE; TRUSTEE, APPELLANT, 

VS. 

L. MINIGGIO ET AL., APPELLEES. 

AND 

WILLIAM J. DANTE, TRUSTEE, APPELLANT, 

vs. 

ROSE KEELING HUTCHINS ET AL., APPELLEES. 

Additional Memoranda for Appellant. 

1. On page 1 of Mrs. Hutchins' brief in No. 2987, the 
following inaccurate statement is made: 

“all of the parties interested in the corpus and 
income of said estate were parties to the cause, 
sui juris , and represented by counsel." 

The record does not support the statement. Certainly, 
there can be no ascertainment of the parties to whom the 
trust estate is to pass, namely, “any executors or trustees 
that may be named in the last will and testament of the 
said Stilson Hutchins" (Rec., p. 7, No. 2987), until it is 
determined which will (if any) of Stilson Hutchins was 
valid and constituted his last will and testament, and, 






consequently, there can be no basis for asserting that all 
persons interested are parties to this cause and repre¬ 
sented by counsel. 

“A trustee had such a beneficial interest in the 
trust property that he may maintain an appeal 
from a decree distributing it or taking it out of 
his possession or otherwise affecting it adversely 
to the interests of his cestui que trust.’' 

22 A. & E. Enc. PI. & Pr., 197. 

“Hassall (the trustee) stands in the place of 
the bondholders on the record. Hence, it is his 
duty to do for the bondholders what they would 
do for themselves if they were parties instead of 
himself. His appeal is, therefore, their appeal, 
and is to be treated as such.” 

Hassall vs. Wilcox, 115 U. S., 598, 600. 

The cases of Devecinan vs. Shaw, 70 Md., 219, and 
Canfield vs. Canfield, ll8 Fed., 1 (cited at page 7 of 
Mrs. Hutchins’ brief in No. 2987), did not decide, 
directly or indirectlv, whether a trustee could or could 
not appeal, and no such question was involved in either 
case. In Tome vs. King, 64 Md., 166, it was, however, 
distinctly held that a trustee could appeal. 

Moreover, this court has heretofore recognized the 
capacity of this appellant as trustee to prosecute an 
appeal. 

Dante vs. Hutchins, 44 App. D. C., 86. 

2 . On pages 3 and 4 of Mrs. Hutchins’ brief in No. 
2987, inaccurate statements appear as follows: 

‘‘The original introduction of the creditors in 
these consolidated causes” (page 3). 

“the creditors were brought into the consolidated 
causes” (page 4). 

“the creditors who had intervened in the cause” 
(page 4). 
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As a matter of fact, the alleged creditors refrained from 
intervening or allowing themselves to be considered as 
being introduced into the cause. This appears from the 
auditor’s statement : 

“this is not an adversary proceeding between the 
creditor and Mr. Hutchins” (Rec., p. 21, No. 
2986); 

and also from the announcement before the auditor 
made by Mrs. Hutchins’ counsel, as follows: 

“I am not authorized to represent them at all. 
I am authorized to present the claims and to that 
extent only; not as their counsel. I do not know 
whether they intend to be bound by it or not. As 
I previously stated, the claims are all presented 
to me as counsel for Mrs. Hutchins and I present 
these now the same as I have presented other 
papers and different things” (Rec., p. 51 in No. 
2986). 

It was only after Stilson Hutchins’ death (which oc¬ 
curred April 21, 1912) that the alleged creditors at¬ 
tempted to intervene and have the proceeding converted 
into a creditors’ proceeding (Rec., pp. 30 and 33 in 
No. 2986), for the evident purpose of creating a different 
mode of remedy from that provided by law in connection 
with decedent’s estates. The effort was first made in 
June, 1914 (Rec., p. 30 in No. 2986), more than two 
years after Stilson Hutchins’ death. 

Respectfully submitted. 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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OCTOBER TERM, 1910. 


No. 2987. 


WILLIAM K. DANTE, Trustee, Appellant, 


ROSE KEELING HUTCHINS and R. W. & J. B. 

HENDERSON, INC. 


BRIEF FOR R. W. & J. B. HENDERSON, INC. 


Statement of Facts. 

In November, 1911, Rose Keeling Hutchins, one of the 
appellees, a married woman living with her husband, Stilson 
Hutchins, at their domicile, No. 1603 Massachusetts avenue 
northwest, in this city, which domicile was her separate prop¬ 
erty, ordered from the appellees R. W. & J. B. Henderson, 
Incorporated, certain repairs to the house in the way of * 
repainting, refinishing, and decorating, and also certain arti¬ 
cles of furniture, amounting to eight hundred forty 40/100 
dollars ($840.40). The work was done and materials fur¬ 
nished to her satisfaction and that of her husband. At least 








there is no suggestion in the record that there was ever any 
dispute or complaint that the work and materials were not 
oi‘ the kind desired or that the prices were excessive. On 
November 14, 1912, a bill in equity was filed against her to 
enforce a mechanics’ lien for that portion of the work done 
on the house, amounting to seven hundred twenty 75/100 
dollars ($720.75) (R., p. 3). An answer to the bill was 
filed, and the proceedings then lay idle for a space of two 
years. The writer was informed by the then counsel for 
Henderson that the delay was caused by the statement of 
counsel then representing Dante, Mrs. Hutchins, and Stilson 
Hutchins that there would be an attempt to make some 
arrangement for the payment of this account by agreement 
among them. However this may be, the case was then taken 
up and proceeded to a decree February 29, 1916, against 
Mrs. Hutchins and her surety, the American Bonding Com¬ 
pany, of Baltimore, the lien having been released, pursuant 
to the provisions of the Code, by the giving of a bond with the 
said company as surety (R., pp. 13-14). Prior to this, on 
October 5, 1915, the special auditor in Dante vs. Hutchins, 
No. 30188, had found for Henderson in the full sum of 
$840.40 (R., p. 10). The exceptions to this report were 
overruled and a decree against Dante, trustee, was incorpo¬ 
rated in the decree against Mrs. Hutchins, the two causes 
being consolidated for the purpose of adjusting this claim 
(R., p. 14). There was also incorporated in the decree a 
clause subrogating the appellant to the rights of Henderson 
against Dante for any money she might be compelled to pay 
on account of the Henderson claim (R., p. 14). 

The entire claim of Henderson was probated against the 
Hutchins estate (R., p. 10). Dante, trustee, in his answer 
of December 10, 1915 (R., p. 12), offered to pay the balance 
of the claim, $119.65, not included in the bill to enforce 
the lien. Suit was entered against Mrs. Hutchins for this 
balance in the municipal court, which was ineffective be¬ 
cause of her removal to New York (R., p. 10). Suit was 
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also brought against the collector of the estate for the whole 
amount, which w T as dismissd after the decision of this court 
in Berry & Whitmore Co. vs. Dante, 43 App., 110. 


ARGUMENT. 

I. 

Under section 1156 of the Code the contracts of a married 
woman are deemed to be made with reference to her separate 
estate “unless the contrary intent is expressed in the con¬ 
tract.” Under section 1177 this does not exempt the hus¬ 
band from his liability from obligations incurred as his agent 
or from his liability for necessaries. 

Under the decisions of this court it would seem that Mrs. 
Hutchins and the estate of her husband were both liable for 
the debt—the appellant because of her contract and the 
estate because of the common-law liability of the husband. 

Tyler vs. Messenger Co., 17 App., 85, 934. 

Dobbins vs. Thomas, 26 App., 157, 163. 

Dobbins vs. Thomas, 30 App., 511. 

II. 

The contention of the appellant that Dante, trustee, is not 
liable because the Henderson Company elected to proceed 
against Mrs. Hutchins finds no support in the authorities, 
and no case is cited in support of such a doctrine by counsel. 
In truth, the doctrine of election does not apply to this case. 
It only applies where the plaintiff asserts the existence of two 
inconsistent theories to enable him to recover. An example 
commonly given in the books is where a debtor brings re¬ 
plevin for the recovery of goods, and at the same time an 
action for the recovery of the purchase price—the first action 
proceeding on the theory that the goods still belong to the 
plaintiff, and the second on the supposition that the goods 
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belong to the defendant, who is indebted to the plaintiff for 
the price. The law requires him to elect in which action he 
will proceed, because the goods cannot belong to the plaintiff 
and also, under the second theory, to the man to whom they 
have been sold. A brief reference to the authorities will 
make this apparent: 15 Cvc., 253; 7 PI. & Pr., 362; Tayloe 
vs. Thompson, 5 Pet., 358, 369; Schouler on Domestic Rela¬ 
tions, secs. 199, 235; Spencer, secs. 248, 255; 20 PI. & Pr., 
270, and notes. 

Tf the plaintiff adopts consistent remedies and it is only 
as to inconsistent remedies that the doctrine of election ap¬ 
plies— 

“Ilis remedies are cumulative and successive, which 
he may pursue until he reaches that point at which 
the law declares that his debt is satisfied’’ (5 Pet., 
369). 


The Supreme Court said in Peters vs. Bain, 133 U. S., 
670, 695: 

“The doctrine of election rests upon the principle 
that he who seeks equity must do it, and means, as 
the term is ordinarily used, that where two incon- 
sistent or alternative rights or claims are presented w 
the choice of a party, by a person who manifests the 
clear intention that he should not enjoy both, then 
he must accept or reject one or the other; and so, in 
other words, that one cannot take a benefit under an 
instrument and then repudiate it.” 

Further, this is not an action where the creditor is pur¬ 
suing the debtor in several inconsistent actions. The cred- 
itor is pursuing two debtors, each of whom is liable under 
the law. One of these actions, the bill to enforce the lien, 
was instituted by the creditor; the other he found ready-made 
for him. The most that could be required of the creditor 
would be a consolidation of the actions to avoid a multi¬ 
plicity of suits under section 1211 of the Code, and this has 
been done. The rule as to abatement because of a pending 
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action or to an election of remedies seems to be confined to 
cases where the parties are the same (1 C. J., 45, 78, 79; 
20 PI. & Pr., 270, II). 

As to the force of the lien, the law appears to be that— 

“The lien is not waived by-bringing a personal 
action on the claim or account, and the recovery of 
judgment thereon. Neither is a. mechanics’ lien 
waived by causing an attachment to be issued and 
levied upon the property of the debtor for the same 
claim.” 

% 

Nor is the lien waived by the taking of a mortgage, by an 
action of foreclosure, by the taking of a mortgage on other 
property, or by the taking of a note (20 Am. & Eng. Enc., 
497-81, nor by the retaining of title to machinery installed 
(Case vs. M’f’g Co., 40 Fed., 339; 5 L. R. A., 231, 232). 
In this case the court said: 

“Complainant could still look to the defendant 
personally for the payment of the purchase price of 
the machinery, and to any and all other remedies 
conferred by law to enforce its payment.” 

Nor is the lien waived by taking a mortgage for part of the 
lien and the guarantee of a third person for another part 
(Maryland Bank vs. Spilman, 76 Md., 337; 17 L. R. A., 
599, 602). 

However, the matter of election does not seem to be pressed 
with much earnestness. At least there is no motion in the 
record to compel the Henderson Company to elect. 


The appellant complains that the court erred in decreeing 
the trustee, ^Dante, liable for the claim. This is a matter in 
which the Henderson Company does not seem very largely 
concerned. It is immaterial to this appellee whether this 
court affirms the decree requiring Dante to pay the debt 
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in toto, or whether it affirms the decree against Mrs. Hutchins 
for $720.75 and requires the trustee to pay the balance, pur¬ 
suant to his offer, of $119.65. 

Respectfully submitted, 

F. H. STEPHENS, 

Attorney for R. W. & J. B. Henderson, Inc. 

( 32068 ) 
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DISTRICT OF COLUMBIA 

OCTOBER TERM, 1916. 

Number 2987. 

WILLIAM J. DANTE, Trustee, Appellant, 

vs. 

ROSE KEELING HUTCHINS and R. W. and J. B. 

HENDERSON, INC., Appellees. 

BRIEF ON BEHALF OF ROSE KEELING 

HUTCHINS. 

In behalf of Rose Keeling Hutchins, appellee, we 
urge the Court to dismiss the appeal in this case on 
the ground that appellant as trustee has no right to 
appeal, as he is not injured or aggrieved in any way and 
has no personal interest in the matter, as all of the 
parties interested in the corpus and income of said 
estate were parties to the cause, sui juris, and represent¬ 
ed by counsel, none of whom excepted to the Auditor’s 
report or appealed from the decree complained of by 
said trustee who was acting under the supervision and 
direction of the Equity Court, and his only right to act 
was by direction of the Court that passed the decree. 

The right of appeal is given to those and only those 
who have been aggrieved by the judgment or decree. 
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Sec. 226, Code, D. C. In what way has the trustee 
pointed out any personal grievance that he has, or can 
in the future suffer by the carrying out of this decree? 
Absolutely none. 

However, if this Court disagrees with us on this 
point, we further respectfully urge that the decree 
be affirmed as it is manifest that the appeal is frivolous 
and contrary to the financial advantage or benefit to the 
trust estate and without any equitable merit, as dis¬ 
closed by the following facts: 

That in 1911 the entire estate of Stilson Hutchins 
was being administered as a trust estate (in the con¬ 
solidated Equity Causes No. 30,188 and No. 30,461) 
under the supervision of the Equity Court due to Mr. 
Hutchins' then mental and physical condition; that 
certain necessary repairs were made by the Hender¬ 
sons to Mr. Hutchins' home, where he was then residing 
with his wife; that this property had been deeded by 
him to his wife, but he had continued to occupy it as 
his residence and pay all bills for repairs and upkeep, 
including taxes. 

That the Hendersons had a just claim against the 
Stilson Hutchins estate is too obvious to discuss, as 
the record shows the trustee admitted under oath that 
Stilson Hutchins paid for the repairs upon this house; 
also the taxes (see Answer filed January 5, 1912, Sup. 
R., p. ^ 0 ) • and the Auditor, in his report filed Janu¬ 
ary 12, 1912 twhich was ratified by the order of Febru¬ 
ary 2,1912, Suffer R.i-p. ' 1 ^ , and no appeal taken there¬ 
from) so found as a fact. In this report, speaking of 
the repairs, the Auditor said: 

“This house was formerly owned by Mr. 

Hutchins and conveyed by him to Mrs. Hutchins. 

Since the conveyance, during the time of their 


j 
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residence in this country, it has been occupied 

by them as a home as before. Mrs. Hutchins 
«/ 

has had no separate income of her own, or sepa¬ 
rate estate. Mr. Hutchins has been accustomed 
in the past to pay such bills. The fair and proper 
presumption, therefore, is there was an under¬ 
standing and agreement between them at the 
time of its transfer, that he should provide for its 
upkeep, although it is her separate estate.” 

(^u p. -R v , p: — ^ ^ *4 f 4 ~ ^ ' 

The original introduction of the creditors in these 
consolidated causes No. 30,188 and No. 30,461 was due 
to appellant’s specific request of the court to assist and 
advise him. As will be seen from his petition filed in 
Equity Cause No. 30,188, on November 8, 1911, he then 
stated to the Court, (Sup^-Iky-pr-t?. ^ ^ j / 6 -J? • S. 1 

^ 'r~C l v-I rj 

“That he teas desirous of saving the expense to 
the said estate by avoiding the necessity for fixing 
the liability thereon through the institution of 
legal proceedings by the said creditors, and like¬ 
wise being desirous of preventing” — Mr. and 
Mrs. Hutchins—“from being harassed by such 
demands and proceedings, your petitioner sub¬ 
mits the matter to the consideration of this hon¬ 
orable Court for its direction. Wherefore your 
petitioner prays: First, That he should be in¬ 
structed as to what course he should pursue with 
reference to the payment of the several claims now 
outstanding purporting to be the primary obliga¬ 
tions of said Stilson Hutchins, for which his 
estate would be liable. Second, That he be di¬ 
rected with reference to the propriety of paying 
the obligations referred to herein out of the 
estate of said Stilson Hutchins ” 

t 




And it was in consequence of this petition and the 
request of this appellee, coupled with the recommenda¬ 
tion of the guardian ad litem, that the creditors were 
brought into the consolidated causes; and all of these 
general questions of liability were settled by the Audi¬ 
tor in his report of January 12, 1912, just previously 
quoted from. 

Prior to Stilson Hutchins' death certain other credi¬ 
tors who were cited to, and had appeared, in the cause, 
whose claims were referred to the Auditor but not re¬ 
ported upon by him until March 26, 1912, which was 
not ratified before Mr. Hutchins' death on April 21, 
1912. 

No order of court authorizing appellant to turn over 
any of the property in his hands as trustee to the col¬ 
lector was ever made. His doing so of his own voli¬ 
tion could in no way affect the rights of creditors to 
apply to the Equity Court, where the estate was being 
administered, for payment of their claims. We assume 
further that no act of the beneficiaries of the trust 
estate under the circumstances could deprive the 
Equity Court of its then control of the entire estate; 
certainly not until the interests of the creditors who had 
intervened in the cause had been settled, which, at the 
time of consideration of this claim, had not been done. 
Mr. Hutchins' death was suggested and a further ref¬ 
erence made to a Special Auditor. 

No exception was taken by appellant to the refer¬ 
ence of the Hendersons' claim or its consideration by 
the Special Auditor; and in his exceptions to the Spe¬ 
cial Auditor’s report (R., p. 11) there is no suggestion 
by appellant that the Court did not have jurisdiction 
to make the reference; and in his answer (R., p. 12) to 
this appellee’s petition (R., p. 11), he waives all of his 
exceptions to the Special Auditor's report save and 
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except his contention, that because a part of the Hender¬ 
sons’ claim is secured by a lien on this appellee s prop¬ 
erty that that part should not be paid by the trust 
estate. He says: 

“That inasmuch as this honorable Court has 
indicated a purpose to enter a decree in the said 
cause” [mechanic lien case] “in behalf of the 
plaintiff and against the said defendant decree¬ 
ing a lien against the said property in the sum 
of f720.75, that there is no occasion for a further 
hearing on the exceptions to the Special Master’s 
report in this cause, inasmuch as the trustee 
herein has stated in open court that he is willing 
to pay the said R. W. and J. B. Henderson, In¬ 
corporated, the sum of $119.65, the balance of 
their bill for furnishings and hangings not prop¬ 
erly considered as having been attached to the 
realty and therefore not covered by the said 

lien, * * 

In his report on this claim the Special Auditor said 
R., p. 10) : 

“Both of these claims” (that is, the repairs to 
the house and the repairs to the furniture) “fall 
within the classes presented in the former refer¬ 
ence and reported on favorably by the Auditor 
for reasons given in his report of January 12, 
1912.” 

We respectfully submit that if this appellant trustee 
is willing to pay part of the Hendersons’ claim there 
can be no valid, substantial or honest reason why he 
should not pay all, and it becomes clear that the reasons 
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he is now strenuously urging in his brief at pages 5, 6, 
7 and 8, are forced and unreal and not made in good 
faith. The argument that this appellee in her evidence 
failed to explain what she did with the two thousand 
dollars a month is only additional evidence of his in¬ 
sincerity. She was not asked, as the record shows (R., 
pp. 18-19) and further, the Bill of Complaint in No. 
30,4G1 and the Auditor’s reports of August 25, 1911, 
and January 12, 1912, conclusively show that their 
household expenses were $2,500 a month and she was 
only given $2,000 a month to meet them. 

If Mrs. Hutchins' property should be sold to pay 
this debt of Stilson Hutchins we assume there can be 
no question but she would have a right to be reimbursed 
by the Stilson Hutchins estate. That the Hendersons 
did not have to waive their lien against the real estate 
upon which the repairs were made before they could sue 
Stilson Hutchins on his obligation is obvious. The doc¬ 
trine of election has no application, we submit, as there 
is nothing inconsistent in proceeding to foreclose a lien 
on the real estate and, at the same time, securing a per¬ 
sonal judgment. 

Robb v. Vos, 155 U. S., p. 13. 

It was only just and equitable that the Court should 
protect a wife's property from being sold to pay her 
husband’s obligations when it was made manifest that 
it was his obligation. 

The decree appealed from in no way depletes the 
trust estate, and no one who has any financial inter¬ 
ests in it objected to the decree. Yet this trustee, 
without right or authority, is wasting the estate in 
an effort to embarrass this appellee by frivolous tech¬ 
nical objections, as w^e have pointed out, based upon 
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matters that have been settled. The auditor’s report 
of January 12, 1912, settled the responsibility of Stilson 
Hutchins for such repairs and the reasons in the ap¬ 
pellant’s exceptions now urged we have pointed out 
were abandoned by him. It is manifestly unjust, we sub¬ 
mit, to allow this appeal to be prosecuted at this appel¬ 
lee’s expense (she having at least 1/3 to a 40 per cent 
interest in the trust estate), with the ultimate object of 
not saving the estate’s funds, but to cause her temporary 
embarrassment and financial loss. 

To allow a trustee who is acting under the super¬ 
vision and direction of the Equity Court to, on his own 
initiative, oppose that Court’s order and appeal there¬ 
from over the protest of one of the chief beneficiaries 
of the trust estate, and at the expense of the estate, 
creates a condition of affairs that should not be 
tolerated. 

It was the trustee’s duty to pay the Hendersons. The 
Court’s order was his protection. Should the decree 
afterwards be held void he could not be injured in any 
way. Canfield vs. Canfield (C. C. A.), 118 Federal 
Rep., 1. 

When he brought his trust into court for the Court’s 
advice, assistance and direction, which he had a right 
to do, he was bound to act as directed by the Court. 
Deveeman vs. Shaw, 70 Md., 219. 

For the reasons we have briefly stated we suggest that 
the appeal be either dismissed or affirmed. 

Respectfully submitted, 

John C. Gittings, 

Attorney for Appellee, Rose Keeling Hutchins. 



